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17 April 2019  
DCRM Ref. No:  WN0902-HZDCO-PAC-REP-00402 

Dear Ms Sully 

 

Wylfa Newydd DCO Project: Deadline 10 Matters 

1. This letter sets out Horizon Nuclear Power Wylfa Limited's (''Horizon'') response to matters 
allocated to the Applicant for Deadline 10 as outlined in the Rule 8(3) and 13 – Variation to 
Timetable for the Examination letter published by the Examining Authority ("ExA") on 
12 February 2018 (''Rule 8 letter'').  

Matters contained within Horizon’s Deadline 10 submission 

2. In accordance with the Rule 8 letter and the two Rule 17 – Requests for Further Information 
published on 3 April 2019 and 15 April 2019 respectively,  Horizon is submitting the 
documents listed in Appendix 1 to the ExA for Deadline 10.  Further comments in respect 
of these documents are set out below. 

Summary of documents Horizon is submitting at Deadline 10 

3. Below is a short summary of the documents that Horizon is submitting at Deadline 10 (as 
identified in Appendix 1):  

a. Development Consent Order: In accordance with R17.2.1 of the Rule 17 – Request for 
Further Information, Horizon is submitting its final draft Development Consent Order 
(DCO) (Revision 6.0) together with track-changed versions against the Deadline 8 
[REP8-029] and original version of the DCO [APP-029].  This final draft DCO 
incorporates amendments that have been made to the DCO since Deadline 8 (Revision 
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5.0).  A summary of all material changes made to the DCO at Deadline 10 is provided in 
the accompanying Summary Table of Amendments to the draft Development Consent 
Order (Revision 6.0). The remaining changes are largely proofing, formatting, 
renumbering and clarification/consistency changes, or changes that have been made in 
order for the document to successfully validate. NOTE, the final draft Development 
Consent Order SI Validation Report forms part of Horizon’s Deadline 10 submission but 
will be issued to the Planning Inspectorate within the next one-two working days). The 
SI Validation report is therefore listed in both Appendix 1 of this cover letter, and in 
Revision 11.0 of the Guide to the Application submitted at Deadline 10. 

b. Explanatory Memorandum:  Horizon is submitting the final Explanatory Memorandum 
which reflects the changes made in the final draft DCO.  

c. Comments on Stakeholders’ Responses to the RIES: Further to the ExA's Report on the 
Implications for European Sites ("RIES Report") [PD-016] published on 27 March 2019, 
Horizon is submitting comments on responses to the RIES Report submitted by 
stakeholders at Deadline 9.   

d. Comments on Stakeholders' Responses to the ExA's Requests for Further Information: 
Further to the publication of the ExA's Rule 17 – Request for Further Information on 
3 April 2019, Horizon is submitting comments on Interested Parties’ written responses 
that were submitted at Deadline 9.   

e. Responses on other matters raised by Stakeholders at Deadline 9:  Following receipt of 
the Deadline 9 submissions of Interested Parties, Horizon is submitting responses to the 
matters raised in those submissions.      

f. Responses to the ExA's Second Round Request for Further Information: Following 
publication of the ExA's further Rule 17 - Further Request for Information on 15 April 
2019, Horizon is also submitting responses to all questions posed by the ExA to 'the 
applicant' and marked as due at Deadline 10.       

g. Phasing Strategy:  An updated version of the Phasing Strategy is being submitted to 
reflect recent discussions between Horizon and  IACC and to require earlier delivery of 
key mitigation.  The following changes have been made to the Phasing Strategy 
submitted at Deadline 10: 

i. New Figure 2-2 inserted which shows the construction worker profile across the 
construction period.  Updates to paragraph 2.1.1 to refer to this new figure. 

ii. Updates to Figure 2-1 to bring forward the last delivery date for the Park and Ride 
facility and Logistics Centre by one construction Quarter.  Update to paragraph 2.2.1 
to confirm that any early delivery of these mitigants will require proactive engagement 
by both parties, timely submission of applications and accelerated decision periods.   

iii. Updates to Table 2-1 to include: 
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•  new phasing for the Park and Ride facility and to provide that the Park and Ride 
facility must be fully delivered prior to the exceedance of 3,000 workers who travel 
to the WNDA; and  

• a new trigger date for the Logistics Centre of Year 2, Quarter 2. 

iv. Other minor updates to introductory sections.  

h. Final DCO s.106 agreement (signed): As noted at Deadline 9, Horizon is submitting the 
final executed DCO s.106 agreement.  Horizon notes that the signed DCO s.106 
agreement provided at Deadline 10 has had Plan 1A updated and associated 
amendments to definitions made from the version submitted at Deadline 9.   In addition, 
IACC and Horizon had further discussions regarding IACC's outstanding concerns 
relating to phasing. This has resulted in some late amendments to the DCO s.106 
agreement, which bring forward the payment trigger for certain contributions (for 
example, the Schedule 15 contributions relating to Site Preparation and Clearance).  

i. Code of Construction Practice and Code of Operational Practice Documents: Horizon 
submitted updated Code of Construction Practice (CoCP) and Code of Operational 
Practice (CoOP) Documents (Rev 5.0) at Deadline 9.  Since then, Horizon has made a 
small number of further amendments to all but the Marine Works sub-CoCP and the 
Logistics Centre sub-CoCP to address final comments raised by Interested Parties 
including North Wales Police and for clarification purposes.  Updated documents (in 
clean copy and track change) are therefore being submitted at Deadline 10.  While no 
amendments have been made to the Marine Works sub-CoCP and the Logistics Centre 
sub-CoCP, updated versions of these documents are also being submitted to maintain 
version control across the suite of CoCP and CoOP documents.    

Crown Estate s.135 consent 

4. Horizon has continued to engage with the Crown Estate regarding its s.135 consent.  The 
parties are close to finalising the necessary documentation to enable the Crown Estate to 
issue its s.135 consent.  Horizon understands that Crown Estate expects to be in a position 
to provide the ExA its s.135 consent during the week commencing 22 April 2019.   

Environmental Statement Addendum 

5. The final Environmental Statement Addendum (ES Addendum) was submitted at Deadline 
8 [REP8-005 and REP8-006] to reflect the Wylfa Newydd DCO Project as updated by the 
acceptance of the Requests for Non-Material Change. The ES Addendum also considered 
relevant updated information submitted during the course of examination principally 
associated with the development and updating of secured mitigation measures where it has 
affected the assessment presented in the Environmental Statement.  

6. The principal beneficial effects arising from the updating and provision of addition secured 
mitigation relate to flood risk/surface water effects at the Dalar Hir Park And Ride site. The 
changes have resulted in a significant improvement with regards environmental effects 
when compared to that presented in the Environmental Statement as submitted with the 
DCO application. The updated design includes flood attenuation areas and design levels 
for the car park and spine road. This reduces the flood risk effect on the development and 
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to the A5 and A55 downstream. This is beneficial to flood risk, as there is a high flood risk 
in the baseline scenario, and results in an assessed significant major beneficial effect in 
terms of flood risk impacts at the Dalar Hir site and a significant moderate beneficial effect 
in terms of surface water on the A5/A55 downstream. 

7. The conclusions of these assessments are set out in Section 7.7 of the ES Addendum. This 
is compared to the significant high adverse impact previously assessed and considered in 
the DCO application as submitted.  In terms of planning policy, the provision of the updated 
design as secured in the DCO for the Dalar Hir site strengthens the compliance of the Wylfa 
Newydd DCO Project with flood risk considerations set out in EN-1 (Section 5) and EN-6 
(Section 3) and national/local planning policy considerations set out in paragraph 6.6.27 of 
Planning Policy Wales Edition 10 December 2018  and policies PCYFF 3 and PCYFF 6 of 
the Anglesey and Gwynedd Joint Local Development Plan 2011-2026. 

Protective Provisions with Network Rail  

8. As noted by Network Rail in its Deadline 9 submission [REP9-032], Horizon and Network 
Rail are seeking to reach agreement through framework agreement that would enable 
Horizon to construct the A5025 Off-Line Highway Improvement Works on Network Rail's 
land and for the relevant land to be dedicated as highway following completion of those 
works.  Horizon is committed to continuing to negotiate with Network Rail over this 
agreement with a view of working towards agreement prior to the ExA's recommendation 
to the Secretary of State.  The intention of the parties is that if agreed, the framework 
agreement would include the agreed protective provisions that could then be substituted 
into the Order (if approved).  

9. However, in the absence of agreement at this stage, the protective provisions included in 
the final draft DCO submitted at Deadline 10 are those that Horizon considers are 
appropriate and necessary to protect Network Rail's interests.  These protective provisions 
have not been agreed with Network Rail.  

10. Network Rail is seeking the insertion of a number of provisions into the current protective 
provisions as set out in Appendix 2 of this letter.  While some of these have been accepted 
and included in the Deadline 10 version of the DCO, a number have not.  Horizon has set 
out its justifications for not accepting the other amendments proposed by Network Rail 
(namely paragraphs 70(1), (4), 71(3), 74, 75 (2) and (3), 76 and 77) in Appendix 2 for the 
ExA's reference.  The overarching reasons for rejecting these amendments is that they are 
disproportionate to Network Rail's interests that are affected and/or are irrelevant in the 
context of the Wylfa Newydd DCO Project. For context, Appendix 3 of this letter provides 
an excerpt from the Land Plans showing the extent of Network Rail's land affected by the 
draft DCO (Plots 407, 408 and 409). 

I would be grateful if you could confirm receipt of the enclosures identified in Appendix 1. If we 
can be of any assistance in that regard, please do not hesitate to contact us on 0800 954 9516. 

Kieran Somers 

Development Planning Manager Horizon Nuclear Power Wylfa Limited 
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Appendix 1 – Matters contained within Horizon’s Deadline 10 submission 

Document Title Horizon Reference Rev 

Development Consent Order 

Development Consent Order WN0902-CLC-PAC-REP-
00004 6.0 

Development Consent Order (Track Change 
Version – Revision 6.0 against Revision 1.0 
APP-029) 

WN0902-HZDCO-PAC-
REP-00385 1.0 

Development Consent Order (Track Change 
Version – Revision 6.0 against Revision 5.0 
REP8-029) 

WN0902-HZDCO-PAC-
REP-00386 1.0 

Development Consent Order Statutory 
Instrument Validation Report 

WN0902-HZDCO-PAC-
REP-00292 3.0 

Summary Table of Amendments to the DCO 
(Revision 6.0) 

WN0902-HZDCO-PAC-
REP-00053 6.0 

Explanatory Memorandum (Revision 7.0) 
WN0902-CLC-PAC-REP-
00005 7.0 

Explanatory Memorandum (Track Change 
Version – Revision 7.0 against Revision 1.0) 

WN0902-HZDCO-PAC-
REP-00393 1.0 

Explanatory Memorandum (Track Change 
Version – Revision 7.0 against Revision 6.0) 

WN0902-HZDCO-PAC-
REP-00394 1.0 

Executed DCO s.106 Agreement 

(Executed) DCO Section106 Agreement 
(signed) (Rev 5.0) 

WN0902-HZDCO-PAC-
REP-00093 5.0 
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Comments on Stakeholders’ Responses to the Report on the Implications for European 
Sites (RIES) 

Horizon’s Comments on Stakeholders’ 
Responses to the Report on the Implications 
for European Sites (RIES) 

WN0902-HZDCO-PAC-
REP-00390 1.0 

Comments on Stakeholders' Responses to the ExA's Requests for Further Information 

Horizon’s Comments on Stakeholders' 
Responses to the ExA's Requests for Further 
Information 

WN0902-HZDCO-PAC-
REP-00391 

1.0 

Responses to Other Matters Raised by Stakeholders at Deadline 9 

Horizon’s Responses to Other Matters 
Raised by Stakeholders at Deadline 9 

WN0902-HZDCO-PAC-
REP-00392 

1.0 

Response to the ExA's Second Round Request for Further Information 

Horizon's Response to the ExA's Second 
Round Request for Further Information 

WN0902-HZDCO-PAC-
REP-00401 

1.0 

Wylfa Newydd Code of Construction Practice and Code of Operational Practice 
documents  

Wylfa Newydd Code of Construction Practice WN0902-JAC-PAC-REP-
00007 6.0 

Wylfa Newydd Code of Construction Practice 
(Track Change Revision 6.0 against Revision 
5.0) 

WN0902-HZDCO-PAC-
REP-00387 1.0 

Main Power Station Site sub-CoCP WN0902-JAC-PAC-REP-
00019 6.0 

Main Power Station Site sub-CoCP (Track 
Change Revision 6.0 against Revision 5.0) 

WN0902-HZDCO-PAC-
REP-00388 1.0 

Marine Works sub-CoCP  WN0902-JAC-PAC-REP-
00020 6.0 

Off-site Power Station Facilities sub-CoCP  WN0902-JAC-PAC-REP-
00021 6.0 

Off-site Power Station Facilities sub-CoCP 
(Track Change Revision 6.0 against Revision 
5.0) 

WN0902-HZDCO-PAC-
REP-00395 1.0 
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Park and Ride sub-CoCP WN0902-JAC-PAC-REP-
00022 6.0 

Park and Ride sub-CoCP (Track Change 
Revision 6.0 against Revision 5.0) 

WN0902-HZDCO-PAC-
REP-00396 1.0 

Logistics Centre sub-CoCP WN0902-JAC-PAC-REP-
00023 6.0 

A5025 Off-Line Highway Improvements sub-
CoCP 

WN0902-JAC-PAC-REP-
00024 6.0 

A5025 Off-Line Highway Improvements sub-
CoCP (Track Change Revision 6.0 against 
Revision 5.0) 

WN0902-HZDCO-PAC-
REP-00397 1.0 

Wylfa Newydd Code of Operational Practice WN0902-JAC-PAC-REP-
00008 6.0 

Wylfa Newydd Code of Operational Practice 
(Track Change Revision 6.0 against Revision 
5.0) 

WN0902-HZDCO-PAC-
REP-00398 1.0 

Phasing Strategy (Revision 6.0) WN0902-HZDCO-
PACREP-00114 6.0 

Phasing Strategy (Track Change Version – 
Revision 6.0 against Revision 5.0) 

WN0902-HZDCO-
PACREP-00403 1.0 

Guide to the Application 

Guide to the Application WN0902-HZCON-PAC-
REP-00001_English 

11.0 

Guide to the Application (Track Change 
Revision 11.0 against Revision 10.0) 

WN0902-HZDCO-PAC-
REP-00399 

1.0 

Guide to the Application (Welsh Translation) WN0902-HZCON-PAC-
REP-00001_Welsh 

11.0 

Guide to the Application (Welsh Translation) 
(Track Change Revision 11.0 against 
Revision 10.0) 

WN0902-HZDCO-PAC-
REP-00400 

1.0 
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APPENDIX 2 

Amendments sought by Network Rail to the Protection of Railway Interests in Part 7 
of the Schedule 15 to the final draft DCO. 

 

SCHEDULE  15 Article 41 

 

PROTECTIVE PROVISIONS 

 

PART 7 

 
PROTECTION FOR RAILWAY INTERESTS 67. 

 

67. The following provisions of this Part have effect, unless otherwise agreed in writing 

between the promoter and Network Rail and, in the case of paragraph [x]81 any other 

person on whom rights or obligations are conferred by that paragraph. 68.—(1) 

 

68. In this Schedule— “ 

 

"construction”" includes execution, placing, alteration and reconstruction and 

“"construct”" and “"constructed”" have corresponding meanings; “ 

 

"the engineer”" means an engineer appointed by Network Rail for the purposes of  

this Order; “ 

 

"network licence”" means the network licence, as the same is amended from time to 

time, granted to Network Rail Infrastructure Limited by the Secretary of State in 

exercise of his or her powers under section 8 of the Railways Act l993; “ 

 

"Network Rail”" means Network Rail Infrastructure Limited and any associated 

company of Network Rail Infrastructure Limited which holds property for railway 

purposes, and for the purpose of this definition “"associated company”" means any 

company which is (within the meaning of section 1159 of the Companies Act 2006) the 

holding company of Network Rail Infrastructure Limited, a subsidiary of Network Rail 

Infrastructure Limited or another subsidiary of the holding company of Network Rail 

Infrastructure Limited; 178 “plan” 

 

"plans" includes sections, designs, design data, software, drawings, specifications, soil 

reports, calculations, descriptions (including descriptions of methods of construction), 

staging proposals, programmes and details of the extent, timing and duration of any 

proposed occupation of railway property; “ 

 

"promoter”" means the undertaker as defined in article 2 (interpretation) of this Order; 

“ 

Commented [KK(E1]: Horizon has accepted this 
amendment and it has been included within the final 
draft DCO submitted at Deadline 10 (17 April 2019) 
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"railway operational procedures”" means procedures specified under any access 

agreement (as defined in the Railways Act 1993) or station lease; “ 

 

"railway property”" means any railway belonging to Network Rail Infrastructure 

Limited and— (a) - 

 

(a) any station, land, works, apparatus and equipment belonging to Network Rail 

Infrastructure Limited or connected with any such railway; and (b) 

 

(b) any easement or other property interest held or used by Network Rail 

Infrastructure Limited for the purposes of such railway or works, apparatus or 

equipment; and “ 

 

"specified work”" means so much of any of the authorised development as is situated 

upon, across, under, over or within 15 metres of, or may in any way adversely affect, 

railway property. 69.— 

 

69. (1) Where under this Schedule Network Rail is required to give its consent or approval 

in respect of any matter, that consent or approval is subject to the condition that 

Network Rail complies with any relevant railway operational procedures and any 

obligations under its network licence or under statute. 

 

(2) In so far as any specified work or the acquisition or use of railway property is or 

may be subject to railway operational procedures, Network Rail must- (a) — 

 

co-operate with the promoter with a view to avoiding undue delay and securing 

conformity as between any plans approved by the engineer and requirements 

emanating from those procedures; and (b) 

 

use its reasonable endeavours to avoid any conflict arising between the 

application of those procedures and the proper implementation of the 

authorised development pursuant to this Order. (3 

 

70. (1) The promoter must not exercise the powers conferred by— 

 

(a). Article 6 (Maintenance of the authorized development 

 

(b). Article 7 (Authorisation of use) 

 

(c). Article 14 (Permanent stopping up of streets and extinguishment of rights) 

 

(d). Article 16 (Temporary stopping up of streets) 
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(e). Article 17 (Use of private roads for construction) 

 

(f). Article 18 (Access to works) 

 

(g). Article 21 (Traffic regulation measures) 

 

(h). Article 22 (Discharge of water) 

 

(i). Article 24 (Authority to survey and investigate the land) 

 

(j). Article 25 (Compulsory Acquisition of land) 

 

(k). Article 27 (Compulsory Acquisition of rights) 

 

(l). Article 29 (Private rights) 

 

(m). Article 35 (Temporary use of land for carrying out the authorized 

development) 

 

(n). Article 36 (Temporary use of land for maintaining the authorized 

development) 

 

(o). Article 37 (Statutory undertakers) 

 

(p). Article 42 (Rights over land) 

 

(q). Article 75 (Felling or lopping of trees and removal of hedgerows) 

 

or the powers conferred by section 11(3) of the 1965 Act, in respect of any railway 

property unless the exercise of such powers is with the consent of Network Rail. 

 

(2) The promoter must not in the exercise of the powers conferred by this Order prevent 

pedestrian or vehicular access to any railway property, unless preventing such access 

is with the consent of Network Rail. 

 

(43) The promoter must not exercise the powers conferred by sections 271 or 272 of 

the 1990 Act, or article 37 (Statutory undertakers), in relation to any right of access of 

Network Rail to railway property, but such right of access may be diverted with the 

consent of Network Rail. 

 

(4) The promoter must not under the powers of this Order acquire or use or acquire 

new rights over any railway property except with the consent of Network Rail. 

Commented [KK(E2]: Horizon does not accept the 
inclusion of a restriction on its ability to exercise 
compulsory acquisition powers (as well as other listed 
powers in the Order) in respect of the Network Rail 
Land unless it has consent from Network Rail.  
 
Horizon requires plots 407 (436 sqm), 408 (84sqm) and 
409 (285 sqm) for the construction of the roundabout at 
Section 1 of the A5025 Off-Line Highway 
Improvements.  As shown on the land plans, and in 
response to SWQ2.4.49 [REP5-002] Plots 407 and 408 
(which is the current highway) would be subject to 
compulsory acquisition powers; whereas plot 409 would 
only be subject to temporary possession powers.   
These plots are critical to Horizon being able to 
construct and open the A5025 Highway Improvement 
Section 1 – which is a critical piece of mitigation for the 
effects of the Wylfa Newydd DCO Project.  Horizon 
cannot agree to insert this paragraph in absence of a 
framework agreement and a right to go onto the site 
and undertake the works, and for the highway to then 
be dedicated.  (Horizon hopes that it can agree this with 
Network Rail, but as at the date of Deadline 10, 
discussions are still ongoing.) 
 
As mentioned at the January Issue Specific Hearings, it 
is important that these powers are put in context of the 
property that is actually affected.  This is not operational 
railway land in the sense that it is near the railway 
infrastructure – this land is land that is already part of 
the existing highway or provides access to the DRS site 
and is located some distance (50+ meters) from the 
operational railway. The site is currently used by Direct 
Rail Services, but Horizon understands that it will no 
longer be used for operational purposes after Q4 2019.  
Therefore, Horizon considers that the restrictions 
sought by Network Rail are disproportionate to the 
interest  
 
Network Rail's main reason for requiring this paragraph 
is that Horizon could prevent access to their site, which 
they currently lease to Direct Rail Services (until the end 
of 2019).  Horizon notes that it does not intend to affect 
access to the site and notes that paragraph 69(3) and 
(4) of the draft Order provides that Horizon cannot 
prevent Network Rail's access to the property at any 
time:  
 
69 (3) The promoter must not in the exercise of the 
powers conferred by this Order prevent pedestrian or 
vehicular access to any railway property, unless 
preventing such access is with the consent of Network 
Rail.  
 
4) The promoter must not exercise the powers 
conferred by sections 271 or 272 of the 1990 Act, or 
article 37 (Statutory undertakers), in relation to any right 
of access of Network Rail to railway property, but such 
right of access may be diverted with the consent of 
Network Rail.   
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(5) Where Network Rail is asked to give its consent pursuant to this paragraph, such 

consent must not be unreasonably withheld but may be given subject to reasonable 

conditions and the promoter recognizes that Network Rail may need to seek the 

consent of any lessee benefitting from such railway property or any regulator or 

stakeholder as necessary before it can grant consent pursuant to this paragraph. 70.— 

 

71. (1) The promoter must before commencing construction of any specified work supply 

to Network Rail proper and sufficient plans of that work for the reasonable approval 

of the engineer, and the specified work must not be commenced except in 

accordance with such plans as have been approved in writing by the engineer or 

settled by arbitration. 

 

(2) The approval of the engineer under sub-paragraph (1) must not be unreasonably 

withheld, and if, by the end of the period of 28 days beginning with the date on which 

such plans have been supplied to Network Rail, the engineer has not intimated his or 

her disapproval of those plans and the grounds of such disapproval the promoter  may 

serve upon the engineer written notice requiring the engineer to intimate approval or 

disapproval within a further period of 28 days beginning onwith the date upon which the 

engineer receives written notice from the promoter. If by the expiry of the further 28 

days the engineer has not intimated approval or disapproval, the engineer shall be 

deemed to have approved the plans as submitted. 

 

(3) If by the end of the period of 28 days beginning with the date on which written notice 

was served upon the engineer under sub-paragraph (2), Network Rail gives notice to 

the promoter that Network Rail desires itself to construct any part of a specified work 

which in the opinion of the engineer will or may affect the stability of railway property or 

the safe operation of traffic on the railways of Network Rail then, if the promoter desires 

such part of the specified work to be constructed, Network Rail must construct it without 

unnecessary delay on behalf of and to the reasonable satisfaction of the promoter in 

accordance with the plans approved or deemed to be approved or settled under this 

paragraph, and under the supervision (where appropriate and if given) of the promoter. 

 

(4) When signifying his or her approval of the plans the engineer may specify any 

protective works (whether temporary or permanent) which in the engineer’'s opinion 

should be carried out before the commencement of the construction of a specified work 

to ensure the safety or stability 179 of railway property or  the continuation of safe and 

efficient operation of the railways of Network Rail or the services of 

Commented [KK(E3]: Horizon cannot accept this for 
the reasons set out above.  

Commented [KK(E4]: Horizon has accepted this 
amendment and it has been included within the final 
draft DCO submitted at Deadline 10 (17 April 2019) 

Commented [KK(E5]: Horizon has accepted this 
amendment and it has been included within the final 
draft DCO submitted at Deadline 10 (17 April 2019) 

Commented [KK(E6]: Horizon does not accept the 
inclusion of this paragraph because there would be no 
instance where Network Rail would construct the 
highway works on its land.  The works on Network Rail's 
land are only a small portion of the works needed to 
construct Section 1 of the A5025 Off-Line Highway 
Improvements.  There would not be a situation where it 
would be appropriate for Network Rail undertaking a 
small competent of the highway works, while Horizon 
completes the other; and Horizon cannot think of any 
reason why Network Rail would want to be involved in 
highway works.   
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operators using the same (including any relocation, de-commissioning and removal  of 

works, apparatus and equipment necessitated by a specified work and the comfort and 

safety of passengers who may be affected by the specified works), and such protective 

works as may be reasonably necessary for those purposes must be constructed by 

Network Rail or by the promoter, if Network Rail so desires, and such protective works 

must be carried out at the expense of the promoter in either case without unnecessary 

delay and the promoter must not commence the construction of the specified works 

until the engineer has notified the promoter that the protective works have been 

completed to his or her reasonable satisfaction. 71.— 

 

72. (1) Any specified work and any protective works to be constructed by virtue of 

paragraph 7071(4) must, when commenced, be constructed- (a) — 

 

without unnecessary delay in accordance with the plans approved or deemed 

to have been approved or settled under paragraph 7071; (b) 

 

under the supervision (where appropriate and if given) and to the reasonable 

satisfaction of the engineer; (c) 

 

in such manner as to cause as little damage as is possible to railway property; 

and (d) 
 

so far as is reasonably practicable, so as not to interfere with or obstruct the 

free, uninterrupted and safe use of any railway of Network Rail or the traffic 

thereon and the use by passengers of railway property. 

 

(2) If any damage to railway property or any such interference or obstruction shall be 

caused by the carrying out of, or in consequence of the construction of a specified work, 

the promoter must, notwithstanding theany such approval under paragraph 66,, make 

good such damage and must pay to Network Rail all reasonable expenses to which 

Network Rail may be put and compensation for any loss which it may sustain by reason 

of any such damage, interference or obstruction. 

 

(3) Nothing in this Part of this Schedule imposes any liability on the promoter with 

respect to any damage, costs, expenses or loss attributable to the negligence of 

Network Rail or its servants, contractors or agents or any liability on Network Rail with 

respect toof any damage, costs, expenses or loss attributable to the negligence of  the 

promoter or its servants, contractors or agents. 72.—(1) 

 

73. The promoter must— (a) - 

Commented [KK(E7]: Not accepted – it is better to 
have the proper cross-reference within the paragraph 
for clarity. 
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at all times afford reasonable facilities to the engineer for access to a  

specified work during its construction; and (b) 

 

supply the engineer with all such information as he or she may reasonably 

require with regard to a specified work or the method of constructing it. 73.— 

 

74. Network Rail must at all times afford reasonable facilities to the promoter and its 

agents for access to any works carried out by Network Rail under this Part of this 

Schedule during their construction and must supply the promoter with such 

information as it may reasonably require with regard to such works or the method  of 

constructing them. 

 

75. (1) If any permanent or temporary alterations or additions to railway property are 

reasonably necessary in consequence of the construction of a specified work, or 

during a period of 24 months after the completion of that work in order to ensure  the 

safety of railway property or the continued safe operation of the railway of Network 

Rail, such alterations and additions may be carried out by Network Rail and if Network 

Rail gives to the promoter reasonable notice of its intention to carry out such 

alterations or additions (which must be specified in the notice), the promoter must 

pay to Network Rail the reasonable cost of those alterations or additions including, in 

respect of any such alterations and additions as are to be permanent, a capitalised 

sum representing the increase of the costs which may be expected to be reasonably 

incurred by Network Rail in maintaining, working and, when necessary, renewing any 

such alterations or additions. 

 

(2) If during the construction of a specified work by the promoter, Network Rail gives 

notice to the promoter that Network Rail desires itself to construct that part of the 

specified work which in the opinion of the engineer is endangering the stability of railway 

property or the safe operation of traffic on the railways of Network Rail then, if the 

promoter decides that part of the specified work is to be constructed, Network  Rail 

must assume construction of that part of the specified work and the promoter must, 

notwithstanding any such approval of a specified work under paragraph 71(3), pay to 

Network Rail all reasonable expenses to which Network Rail may be put and 

compensation for any loss which it may suffer by reason of the execution by Network 

Rail of that specified work. 

 

(3) The engineer must, in respect of the capitalised sums referred to in this paragraph 

and paragraph 76(a) provide such details of the formula by which those sums have 

been calculated as the promoter may reasonably require. 
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(4) If the cost of maintaining, working or renewing railway property is reduced in 

consequence of any such alterations or additions a capitalised sum representing  such 

saving must be set off against any sum payable by the promoter  to Network Rail under 

this paragraph. 

 

76. The promoter must repay to Network Rail all reasonable fees, costs, charges and 

expenses reasonably incurred by Network Rail— (a) 

 

in constructing any part of a specified work on behalf of the promoter as 

provided by paragraph 71(3) or in constructing any protective works under the 

provisions of paragraph 7071(4) including, in respect of any permanent 

protective works, a capitalised sum representing the cost of maintaining and 

renewing those works; (b) 

 

in respect of the approval by the engineer of plans submitted by the promoter 

and the supervision by the engineer of the construction of a specified work; (c) 

 

in respect of the employment or procurement of the services of any inspectors, 

signallers, watch-persons and other persons whom it shall be reasonably 

necessary to appoint for inspecting, signalling, watching and lighting railway 

property; (d) in respect of railway property and for preventing, so far as may be 

reasonably practicable, interference, obstruction, danger or accident arising 

from the construction or failure of a specified work; (e) 

 

in respect of any special traffic working resulting from any speed restrictions 

which may, in the opinion of the engineer, require to be imposed by reason or 

in consequence of the construction or failure of a specified work or from the 

substitution or diversion of services which may be reasonably necessary for the 

same reason; and 180 (f) 

 

in respect of any additional temporary lighting of railway property in the vicinity 

of the specified works, being lighting made reasonably necessary by reason  or 

in consequence of the construction or failure of a specified work. 74. 

 

77. (1) In this paragraph- 

 

"EMI" means, subject to sub-paragraph (2), electromagnetic interference with Network 

Rail apparatus generated by the operation of the authorised development (including 

the operation of tramcars using the tramway comprised in the works) 
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where such interference is of a level which adversely affects the safe operation of 

Network Rail's apparatus; and 

 

"Network Rail's apparatus" means any lines, circuits, wires, apparatus or equipment 

(whether or not modified or installed as part of the authorised development) which  are 

owned or used by Network Rail for the purpose of transmitting or receiving electrical 

energy or of radio, telegraphic, telephonic, electric, electronic or other like means of 

signalling or other communications. 

 

(2) This paragraph applies to EMI only to the extent that such EMI is not attributable to 

any change to Network Rail's apparatus carried out after approval of plans under 

paragraph 71(1) for the relevant part of the authorised development giving rise to  EMI 

(unless the promoter has been given notice in writing before the approval of those plans 

of the intention to make such change). 

 

(3) Subject to sub-paragraph (5), the promoter must in the design and construction of 

the authorised development take all measures necessary to prevent EMI and must 

establish with Network Rail (both parties acting reasonably) appropriate arrangements 

to verify their effectiveness. 

 

(4) In order to facilitate the promoter's compliance with sub-paragraph (3)- 

 

the promoter must consult with Network Rail as early as reasonably practicable 

to identify all Network Rail's apparatus which may be at risk of EMI, and 

thereafter must continue to consult with Network Rail (both before and after 

formal submission of plans under paragraph 71(1)) in order to identify all 

potential causes of EMI and the measures required to eliminate them; 

 

Network Rail must make available to the promoter all information in the 

possession of Network Rail reasonably requested by the promoter in respect of 

Network Rail's apparatus identified pursuant to sub-paragraph (a); and 

 

Network Rail must allow the promoter reasonable facilities for the inspection  

of Network Rail's apparatus identified pursuant to sub-paragraph (a). 

 

(5) In any case where it is established that EMI can only reasonably be prevented by 

modifications to Network Rail's apparatus, Network Rail must not withhold its consent 

unreasonably to modifications of Network Rail's apparatus, but the means of prevention 

and the method of their execution must be selected in the reasonable 
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discretion of Network Rail, and in relation to such modifications paragraph 71(1) have 

effect subject to the sub-paragraph. 

 

(6) If at any time prior to the commencement of regular revenue-earning operations 

comprised in the authorised development and notwithstanding any measures  adopted 

pursuant to sub-paragraph (3), the testing or commissioning of the authorised 

development causes EMI then the promoter must immediately upon receipt of 

notification by Network Rail of such EMI either in writing or communicated orally (such 

oral communication to be confirmed in writing as soon as reasonably practicable after 

it has been issued) forthwith cease to use (or procure the cessation of use of) the 

promoter's apparatus causing such EMI until all measures necessary have been taken 

to remedy such EMI by way of modification to the source of such EMI or (in the 

circumstances, and subject to the consent, specified in sub-paragraph (5)) to Network 

Rail's apparatus. 

 

(7) In the event of EMI having occurred – 

 

the promoter must afford reasonable facilities to Network Rail for access to  

the promoter's apparatus in the investigation of such EMI; 

 

Network Rail must afford reasonable facilities to the promoter for access to 

Network Rail's apparatus in the investigation of such EMI; and 

 

Network Rail must make available to the promoter any additional material 

information in its possession reasonably requested by the promoter in respect 

of Network Rail's apparatus or such EMI. 

 

(8) Where Network Rail approves modifications to Network Rail's apparatus pursuant 

to sub-paragraphs (5) or (6) – 

 

Network Rail must allow the promoter reasonable facilities for the inspection  

of the relevant part of Network Rail's apparatus; 

 

any modifications to Network Rail's apparatus approved pursuant to those sub-

paragraphs must be carried out and completed by the promoter in accordance 

with paragraph 72. 

 

(9) To the extent that it would not otherwise do so, the indemnity in paragraph 81(1) 

applies to the costs and expenses reasonably incurred or losses suffered by network 

Rail through the implementation of the provisions of this paragraph (including costs 

incurred in connection with the consideration of proposals, approval of plans, 
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supervision and inspection of works and facilitating access to Network Rail's 

apparatus) or in consequence of any EMI to which sub-paragraph (6) applies. 

 

(10) For the purpose of paragraph 76 (a) any modifications to Network Rail's apparatus 

under this paragraph shall be deemed to be protective works referred to in that 

paragraph. 

 

(11) In relation to any dispute arising under this paragraph the reference in article 78 

(Arbitration) to the Secretary of State shall be read as a reference to the Institution of 

Electrical Engineers. 

 

78. If at any time after the completion of a specified work, not being a work vested in 

Network Rail, Network Rail gives notice to the promoter informing it that the state  of 

maintenance of any part of the specified work appears to be such as adversely affects 

the operation of railway property, the promoter must, on receipt of such notice, take 

such steps as may be reasonably necessary to put that specified work in such state 

of maintenance as not adversely to affect railway property. 75. 

 

79. The promoter must not provide any illumination or illuminated sign or signal on or in 

connection with a specified work in the vicinity of any railway belonging to Network 

Rail unless it has first consulted Network Rail and it must comply with Network Rail's 

reasonable requirements for preventing confusion between such illumination or 

illuminated sign or signal and any railway signal or other light used for controlling, 

directing or securing the safety of traffic on the railway. 

 

80. Any additional expenses which Network Rail may reasonably incur in altering, 

reconstructing or maintaining railway property under any powers existing at the 

making of this Order by reason of the existence of a specified work must, provided 

that 56 days’' previous notice of the commencement of such alteration, reconstruction 

or maintenance has been given to the promoter, be repaid by the promoter to 

Network Rail. 76.— 

 

81. (1) The promoter must pay to Network Rail all reasonable costs, charges, damages 

and expenses not otherwise provided for in this Part of this Schedule (subject to 

article 40 (No double recovery)) which may be occasioned to or reasonably incurred 

by Network Rail- (a) — 

 

by reason of the construction or maintenance of a specified work or the failure 

thereof; or (b) 
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by reason of any act or omission of the promoter or of any person in its 

employ or of its contractors or others whilst engaged upon a specified work, ; 

 

and the promoter must indemnify and keep indemnified Network Rail from and against 

all claims and demands arising out of or in connection with a specified work  or any 

such failure, act or omission;: and the fact that any act or thing may have been done by 

Network Rail on behalf of the promoter or in accordance with plans approved by the 

engineer or in accordance with any requirement of the engineer or under the engineer’'s 

supervision shall not (if it was done without negligence on the part of Network Rail or 

of any person in its employ or of its contractors or agents) excuse the promoter from 

any liability under the provisions of this sub-paragraph. 

 

(2) Network Rail must give the promoter reasonable written notice of any such claim or 

demand and no settlement or compromise of such a claim or demand shall be made 

without the prior consent of the promoter. 

 

(3) The sums payable by the promoter under sub-paragraph (1) shall if relevant include 

a sum equivalent to the relevant costs. 

 

(4) Subject to the terms of any agreement between Network Rail and a train operator 

regarding the timing or method of payment of the relevant costs in respect of that  train 

operator, Network Rail must promptly pay to each train operator the amount of any 

sums which Network Rail receives under sub-paragraph (3) which relates to the 

relevant costs of that train operator. 

 

(5) The obligation under sub-paragraph (3) to pay Network Rail the relevant costs shall, 

in the event of default, be enforceable directly by any train operator concerned to the 

extent that such sums would be payable to that operator pursuant to sub-paragraph 

(4). 

 

(6) In this paragraph— “ 

 

"the relevant costs”" means the costs, direct losses and expenses (including loss of 

revenue) reasonably incurred by each train operator as a consequence of any 

restriction of the use of Network Rail’'s railway network as a result of the  construction, 

maintenance or failure of a specified work or any such act or omission as mentioned in 

subparagraph (1). 77. ; and 

 

"train operator" means any person who is authorised to act as the operator of a train 

by a licence under section 8 of the Railways Act 1993. 
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82. Network Rail must, on receipt of a request from the promoter, from time to time 

provide the promoter free of charge with written estimates of the costs, charges, 

expenses and other liabilities for which the promoter is or will become liable under 

this Schedule (including the amount of the relevant costs mentioned in paragraph 

7681) and with such information as may reasonably enable the promoter to assess 

the reasonableness of any such estimate or claim made or to be made pursuant to 

this Schedule (including any claim relating to those relevant costs). 78. 

 

83. In the assessment of any sums payable to Network Rail under this Part of this 

Schedule there must not be taken into account any increase in the sums claimed that 

is attributable to any action taken by or any agreement entered into by Network Rail 

if that action or agreement was not reasonably necessary and was taken or entered 

into with a view to obtaining the payment of those sums by the promoter under this 

Schedule or increasing the sums so payable. 79.—(1) 

 

84. The promoter and Network Rail may, subject in the case of Network Rail to 

compliance with the terms of its network licence, enter into, and carry into effect, 

agreements for the transfer to the promoter of- 181 (a) — 

 

any railway property shown on the works and Land Plans and described in the 

Book of Reference; (b) 

 

any lands, works or other property held in connection with any such railway 

property; and (c) 

 

any rights and obligations (whether or not statutory) of Network Rail relating to 

any railway property or any lands, works or other property referred to in this 

paragraph. 80. 

 

85. Nothing in this Order, or in any enactment incorporated with or applied by this Order, 

prejudices or affects the operation of Part I of the Railways Act 1993. 81.—(1) 

 

86. The promoter must give written notice to Network Rail if any application is  proposed 

to be made by the promoter for the Secretary of State’'s consent, under article 9 

(Consent to transfer of benefit of Order) of this Order, and any such notice must be 

given no later than 28 days before any such application is made and must describe 

or give (as appropriate)— (a) 

 

the nature of the application to be made; (b) 
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the extent of the geographical area to which the application relates; and (c) 

 

the name and address of the person acting for the Secretary of State to whom 

the application is to be made. 82. 

 

87. In relation to any dispute arising under this part of this Schedule (except for those 

disputes referred to in paragraph 29 (11)) the provisions of Article 78 (Arbitration) 

shall not apply and any such dispute, unless otherwise provided for, must be referred 

to and settled by a single arbitrator to be agreed between the parties or, failing 

agreement, to be appointed on the application of either party (after giving notice in 

writing to the other) to the President of the Institution of Civil Engineers. 

 

88. The promoter must no later than 28 days from the date that the plans submitted to 

and certified by the Secretary of State in accordance with article 76 (Certification of 

plans etc.) are certified by the Secretary of State, provide a set of those plans to 

Network Rail in a form specified by Network Rail.
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